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. Advance ruling of the Firmisiw Ccntra] Tax Boarcj (K\/L

50 2011)

. Fréliminarg ruling request of the [Tinnish Supreme

Administrative C ourt (SAC 2242015 )
2013:77)

. Advocate (ienerale's Opinion, b 5 20 =F
L 1015
. [inal decision of the SAC) v sEke (KHO

2014:199)
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2 Og is a Publishing company whose activities include the Publication mcgeneral

. books Pu})lisked bg K 09 are available in the form of electronic files on
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literature and textbooks. [t also Publishes audiobooks and e-books.
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Phgsical supports such as ( s, R ROIN USB kegs or other equivalents.

. An e-book essentially reproduces the content of a book originally available in
vikH o Sl

Printed form.

K Og aPPliccl for an advance ruling from the (Central | ax PDoard to establish

whether books Publishccl on Phgsical suPPorts other than paper, reProclucing the
written text of a book in Papcr?ormat, could be rcgarde& as books within the

meaning of Point 7 of the first subparagraph of Faragra h 85a of the | aw on
VAT, sales of which are subject to a reduced rate of VAT .
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! The Centrél I ax Boar& ruled that onlg Pubiications Printed

13 Paperform or produced bg comparable means could be
regarded as booEs and stated that the first subparagraph of
Articlc 98(2) of the VAT Directive, read in conjunction with
Point 6 of Annex I to that directive, and the Princip]e of fiscal
neutralitg did not Preclu&e the ap lication of a standard rate
of \/AT to sales of books Pub]is ed on a Phgsical suPPort
other than paper, rather than the reduced rate aPPlicaHe to
books Publishecj 13 Paper{jorm.
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& Bascd on K Og’s appcal SAC sought the oPinion of the Ministrg of Finance. ]n its view, the Membcr States

can aPPl9 areducedrate of VAT selectivc|9 to the suPPlies oggoo&s and services listed in Annex ]| to the
VAT Directive.

A SAC decided to refer the Fo”owing questions to the (_ourtfora Preliminarg ru]ing:
. ‘1. Do thefirst subparagraph of Article 98(2) of and Point 6 of Annex ||| to [the VAT Directive], when the

Principle of fiscal neutralit9 is taken into account, Prec]ude national legislation under which a reduced rate of

VAT is aPPlie& to Printe& books, but the standard rate is aPPliecl to books on other Phgsical supports such as a
CD, CD-ROM or (ISP key:

I B A regarcls the answer given to the qucstion above, is it of any signhcicance
S whether a book is intended to be read or to be listened to (an audiobook},

e whetherthere exists a Printec{ book with the same content as a book or audiobook on a (], CD~ROM,

USB keg or other equivalcnt Phgsical suPPor’c)

o that with a book on a Physical support otherthan paper technical features Provi&ed bg that support, such

as search Func’cions, can be exP]oith?’
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OPinion OFf Advocéte (eneral MENGCO/ZZI:

T he first subparagraph of Article 98(2) of and Point 6 of Annex ||| to the VAT Directive, in the
version, as regarc}s the latter, inserted bg Directive 2009,/47, must be interpretecl as not Preclucling a

national law under which a reduced rate of N A s appliec! to Printecl books, whereas books on other
p%gsical means of su Port such as CDS, CD~ROM5 and USB kegs are subject to the standard
rate of VAT, Provi&zc} that, from the viewpoint of the average consumer of the ]L/\embcr State
concerned, the latter are not similar to the former in so far as theg do not meet the same needs of that

consumer, which is a matter to be ascertained 139 the regerring court.

Tkis does not vary c!epencling on the three circumstances set out }39 the reFerring court in the referred
c]uestion, namelg, first, whether a book is intended to be read or to be listened to (an audio Book),
secondlg) whether there exists a Printecl book with the same content as a book or audiobook on a (],

CEERON il keg or other similar Phgsical Product and, thirdlg, whetheritis Possible to exploit
the technical features Provic}e& }33 the Phgsical support other than paper, such as search functions.
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ECJ stated that it must be recalled that, before the amendment introduced !39 Directive 2009,/47, Point 6
of Annex ||| to the VAT Directive referred to the ‘supplg ... of books’. Directive 2009,/47 amended the
wording of Point 6 of Annex ||| to the VAT Directive so that it now includes the ‘suPPlg .. of books on all
Phgsical means of suPPort’ in the list oFgoods and services capable of benefiting from a reduced rate of

VAT.

Neither the wor&ing of Directive 2009,/47 nor the legis!ative histoxy of that directive indicates that the
s legis]ature intended, bg amcnding Point 6 of Annex ||| to the VA | Directive, to comEc] the Member
States to applg an identical reduced rate of VAT to all books, whatever the Phgsical support on which
theg are Pub]ishec‘.

[tis for the remcerring court to ascertain, whether books Published n PaEemCorm and books Publis%ed on

c average consumer as similar. | or

other Phgsical sup orts are gooés which are liable to be regarde& !33 t

that purpose, it will have to assess whether those books have similar characteristics and meet the same needs,
using the criterion of whether their use is comParable, in order to ascertain whether or not the differences
between them have a signiﬁcant or tangible influence on the average consumer’s decision to choose one or
other of those books.

[f what matters for that consumeris cssentia”g the similar content of all books, regar&less of their Phgsical
support or characteristics, the selective application of a reduced rate of VAT is notjusthciec}.
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he first subparagraph of Article 98(2) of and Point 6 of Annex I to Counci]
Directive 2006112/ ( of 28 November 2006 on the common system of
value added tax, as amended bg (_ouncil Directive 2009/47,/FT ( of 5 Mag
2009, must be interpreted as not Prec]uding, Provicled that the Principle of fiscal
neutralit9 inherent in the common system of value added tax is comPliecl with,
which is for the rfncerring court to ascertain, national legislation) such as that at
issue in the main Proceedings, under which books Publishecl I PaperForm are
subjcct to a reduced rate of value added tax and books Pub!ishe& on other

Phgsical suPPor’cs such as CDS, CD~ROM5 or USB kegs are subject to the

standarcl rate o1c value added tax:
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: SAC decided that books Publisheé 13 PaPerForm and books
Puf:) ished on other Phgsical suPPorts are not that much

comparable as regards similar characteristics and use that the

Principlc of fiscal nc—:utralitg inherent in the common sgstem of

VAT would require those cqua] VAT treatment.

. [ence, the reduced VA ] rate is not aPPlicablc on books
Published onl 1= C 1 R(INs, USB kegs or other

equivalents.

R P S,
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C479/13and C-
502,/1%

jioth in | rance and Luxcmbourg the SUPPlﬂ O

AR A

electronic books is subjcct to a reduced rate o

\/AT <‘:rancc Beal s and Luxembourg . %)

T he (_ommission has asked the (_ourt to
declare that 59 applging the reduced rate of
VAT both Member States have failed to

comply the VA ] directive.
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C479/1% and C-
502,/1%

L ke digital or electronic books at issue include
books suPPli@d, for consideration, 53 download
or web streaming, from a website so that theg can
be viewed on a computer, a smartl:)hone,

clcctromic book rca&ers Or other reaéing system.

- R P S,
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C479/13and C-
Gl

|

e ruled in both cases that bg applging a reduced rate of value

added tax to the su Plg of digital or electronic books) the French
Republic and the érand Duchg of Luxembourg have failed to
fulfil its obligations under Articles 96 and 98 of (ouncil Directive
2006/112/T (_ of 28 November 2006 on the common system of
value added tax as amended 59 Council Directive 2010788/ (]
of Z December 21 read in conjunction with Annexes “ and ]” to
that directive and Council lmplementing Regulation CiU) No
282,/2011 of 15 March 2011 laging down implementing measures
for Directive 2006112/ (.
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C479/1% and C-
502,/1%

Foint 6 of Arméx | to the VAT Directive exPresslg rmccrs, in the category
of services that may be subject to reduced rates of \/AT, to the ‘supplg of
books ... on all Phgsical means of suPPor’c’. ltis thus clear from the terms of
that Point that the reduced VA] rate is aPPlicaHe to a transaction
consisting of the supplg of a book on a Phgsical medium.

R P S,

; Admitte&lg, in order to be able to read an electronic book, Phgsical support,

such as a computcr, IS rec]uircc}. However such support is not included in the
supplg of electronic books.

In the light of the terms of Point 6 of Annex I, it follows that that Provision
does not include in its scope the supply of electronic books.
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C479/13and C-
502,/1%

: Consequentlg, since the supplg of electronic books is an
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electronica”g suPPlieé service within the meaning of the second
subparagraph of Article 98(2) of the VAT Directive, and since
that Provision Preclucjes the Possibilitg of ap ]ging areduced

rate of VA | to such services, it is not Possi le to intcrpret
Point 6 of Annex ||| to the VAT Directive to include within its
scope the supplﬂ of electronic books without Failing to have

régar& to the [T (] ]cgislature’s intention that a reduced rate of

\/AT should :ot aPP19 to those services.
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C479/1% and C-
502,/1%
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5 The Court cannot acce]:)t the argument that Point 6 of Armex ”]
to the VAT Directive must be interpreted as inclu&ing the
SUPP]9 of electronic books, as it would otherwise disregarcl the
objéctive of that Provision, since cjigital books are no ]onger
Phgsica”g delivered to the customer. Suffice it to note in that
regarcl that, as shown !33 the circumstances at issue in the case
giving rise to thejuégment 18 K (1:;(/1 C:ZO i 4:7_7_07), that

argument is based on a false Prc—:miss.
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. Furthermore, as regards the suPer»-recJucecJ \/AT rate (5 %)
applied bg Luxembourg, the Court recalls that accorcjing to
the VAT Directive, a Member State may aPPlﬂ reduced
VAT rates lowerthan 5 % Proviée& that, among other things)
the reduced rate are in accordance with [ (J |cgislation.
Since the (_ourt held that the aPPlication of a reduced rate
of \/AT to the suPPlg of electronic books does not ComP|9
with the VAT Directive, the requiremcnt that it comply with

riu legislation s not met.

R P S,



